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The motion for immediate consideration is GRANTED.

Pursuant to MCR 7.205(D)(2), in lieu of granting the application for leave to appeal, the
January 30, 2012 order granting attorney fees and costs is VACATED. The trial court abused its
discretion in awarding attorney fees without requiring defendant to first establish that defendant is
“unable to bear the expense of the action, and that the other party is able to pay.” MCR 3.206(C)(2)(a);
Smith v Smith, 278 Mich App 198; 748 NW2d 258 (2008), 1v den 482 Mich 1053 (2008). This matter is
REMANDED to the trial court for the purpose of reevaluating defendant’s motion after a hearing at
which defendant will be provided the opportunity to satisfy MCR 3.206(C)(2). This order has
immediate effect. MCR 7.215(F)(2). We do not retain jurisdiction.
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